
 

 

  
 

September 17, 2021 

 

The Honorable Chiquita Brooks-LaSure 

Administrator 

Centers for Medicare & Medicaid Services 

Hubert H. Humphrey Building 

200 Independence Avenue, S.W., Room 445-G 

Washington, DC 20201 

 

Submitted electronically through www.regulations.gov. 

 

Re: CMS-1753-P, Medicare Program: Hospital Outpatient Prospective Payment and Ambulatory 
Surgical Center Payment Systems and Quality Reporting Programs; Price Transparency of Hospital 
Standard Charges; Radiation Oncology Model; Request for Information on Rural Emergency Hospitals 
  
Dear Ms. Brooks LaSure:  

  

On behalf of our 129 member hospitals and health systems, the Minnesota Hospital Association (MHA) 

offers the following comments and suggestions regarding the Centers for Medicare & Medicaid Services’ 

(CMS) proposed rules for 2022 Outpatient Prospective Payment and Ambulatory Surgical Center 

Payment Systems (Proposed Rule).  

  

MHA generally supports the recommendations and detailed comments submitted by the American 

Hospital Association (AHA). Rather than duplicating AHA’s analysis and suggestions, MHA’s comments 

will focus on the topics of most concern to Minnesota’s hospitals and health systems. Some of MHA’s 

comments may differ or be more nuanced positions from those conveyed by the AHA.  

  

Specifically, we are providing comments and recommendations in the following areas:  

  

1. Update OPPS payment rates by 2.3% in CY 2022  

2. Payment for Drugs Purchased under the 340B Drug Discount Program  

3. Reversing the phased elimination of the IPO list   

4. Price Transparency  

5. Rural Emergency Hospitals  

  

1. Update OPPS payment rates by 2.3% in CY 2022  

  

CMS proposes to update OPPS payments rates by 2.3% in 2022. To calculate the proposed 

conversion   factor for CY 2022, the agency adjusted the 2021 conversion factor by the fee 

schedule increase factor and made further adjustments for various budget-neutrality factors. The fee 
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schedule increase factor equals the proposed hospital inpatient market-basket increase factor of 2.5%, 

reduced by a productivity adjustment of 0.2 percentage points. Thus, CMS applies the resulting fee 

schedule increase factor of 2.3% for the CY 2022 OPPS proposed rule. Hospitals that do not meet 

outpatient quality reporting (OQR) program requirements are subject to a further reduction of 2.0 

percentage points, resulting in a proposed fee schedule increase factor of 0.3%.   

  

Thus, the proposed CY 2022 OPPS conversion factor is $84.457 for hospitals meeting OQR 

requirements and $82.810 for hospitals that do not meet OQR requirements. These payment 

adjustments, in addition to other proposed changes in the rule, are estimated to result   in a net 

increase in OPPS payment of approximately 1.8%, or $1.3 billion, in CY 2022, which includes beneficiary 

cost-sharing but not the estimated changes in enrollment, utilization and case-mix.  

  

MHA appreciates the update in OPPS payment by 2.6% and notes the financials and administrative 

burdens hospitals and health systems are experiencing during the unprecedented COVID-19 

pandemic.   

  

2. Payment for Drugs Purchased under the 340B Drug Discount Program  

  

CMS proposes to continue its current payment policy for separately payable drugs and biologicals 

(other than drugs on pass-through payment status and vaccines) acquired under the 340B 

program. Specifically, the agency proposes to continue to pay certain 340B hospitals for 

drugs purchased through the 340B program at Average Sales Price (ASP) minus 22.5%. As 

in previous OPPS rules, CMS proposes to extend this ASP minus 22.5% payment rate to 340B-acquired 

drugs furnished in non-grandfathered (non-excepted) off-campus provider-based departments and 

applies to biosimilar drugs and other drugs without an ASP purchased through the 340B program. For 

biosimilar products, CMS would pay at ASP minus 22.5% of the biosimilar’s ASP. For drugs that that do 

not have an ASP, if a Wholesale Acquisition Cost (WAC) price is available, then payment would be set at 

WAC - 22.5%. If only a drug’s Average Wholesale Price (AWP) is available, then CMS sets the payment at 

69.46% of the drug’s AWP. Affected 340B hospitals would continue to be required to report 340B claims 

using the “JG” modifier.  

  

CMS again proposes that this 340B payment policy does not apply to rural sole community hospitals, 

children’s hospitals or PPS-exempt cancer hospitals consistent with the previous OPPS rules. Critical 

access hospitals (CAHs) and other hospitals exempt from either OPPS or from this 340B payment policy, 

in this proposed rule, would still be required to bill the informational modifier (“TB”) on all drug claims. 

In addition, CMS reiterated its interest in revisiting its policy to exempt these hospitals from the 340B 

drug payment reduction in future rulemaking.  

  

The agency notes that it continues to believe the current OPPS payment policy of ASP minus 22.5% for 

340B drugs is appropriate given the July 31, 2020, U.S. Court of Appeals for the District of Columbia 

Circuit upholding of the Department of Health and Human Services’ (HHS) interpretation of the OPPS 

statute. Further, CMS states it believes the HHS Secretary has discretion to propose a payment rate for 

340B drugs based on the CMS’ 2020 actual acquisition cost survey of 340B hospitals. In this rule, the 
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agency explains it chose to maintain the current payment policy to maintain consistent and reliable 

payment for these drugs both for the remainder of the COVID-19 public health emergency (PHE) and 

after its conclusion to give hospitals some certainty as to payments for these drugs.  

  

MHA adamantly oppose the proposed rule’s continued cuts in payments for 340B drugs. For more 

than 25 years, the 340B program has helped hospitals stretch scarce federal resources to reach more 

patients and provide more comprehensive services to vulnerable communities. This proposal will 

result in the continued loss of resources for 340B hospitals at the worst Public Health Emergency 

experienced in United States history, if not the world.   

  

CMS’s proposed cuts would undermine the Congressionally mandated mission of the 

340B program.  CMS’ proposal would do great harm to hospitals that serve our most vulnerable citizens, 

undermining the purpose of the 340B program established by Congress. Specifically, it would undercut 

the 340B program’s value as a tool for lowering drug prices and disrupt access to care for those in 

greatest need, including low-income Medicare beneficiaries.  

  

Congress created the 340B program to permit hospitals that care for a high number of low-income and 

uninsured patients to stretch scarce Federal resources as far as possible, reaching more eligible patients 

and providing more comprehensive services. As noted, many 340B hospitals are the lifelines of their 

community, and the discounts they receive through the 340B program play a significant role in allowing 

these organizations to care for patients. However, these facilities are financially vulnerable. In 2015, one 

out of every four 340B hospitals had a negative operating margin. While hospitals overall had negative 

Medicare margins, 340B hospital margins are even worse.   

  

CMS’s proposed cuts would make these hospitals’ financial situations even more precarious, thus 

putting at great risk the programs they have developed to expand access to care for their vulnerable 

patient populations. This comes as hospitals and health systems face the Delta variant surge with 

significant workforce and financial challenges.   

  

3. Reversing the phased elimination of the IPO list  

  

In the CY 2021 OPPS/ASC final rule, CMS finalized a policy to eliminate the IPO list over a three-year 

period beginning in 2021.  CMS subsequently removed 298 services from the IPO list last January.  In a 

reversal, CMS now proposes to halt the elimination of the IPO list and to add the removed services back 

to the IPO list beginning in CY 2022. CMS also proposes to reinstitute the criteria 

for determining whether a service or procedure should be removed from the IPO list.  The proposed 

criteria for determining whether a service or procedure should be removed are listed below.   

IPO list removal criteria:  

1. Most outpatient departments are equipped to provide services to the Medicare population;  

2. The simplest procedure described by the code may be furnished in most 

outpatient departments;  

3. The procedure is related to codes that CMS already removed from the IPO list;  
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4. A determination is made that the procedure is being furnished in numerous hospitals on an 

outpatient basis; and  

5. A determination is made that the procedure can be appropriately and safely furnished in an ASC 

and is on the list of approved ASC services or has been proposed by CMS for addition to the ASC 

list.   

 

Furthermore, CMS plans to eliminate the IPO list at some point in the future, although no timeline has 

been proposed. MHA is concerned with the whipsaw effect of CMS’s proposal, which risks creating 

administrative burden and confusion for stakeholders.  MHA members worked diligently to prepare for 

the elimination of IPO list and took steps to ensure that patients would continue to receive high-quality 

outpatient and inpatient services. 

    

It was especially difficult since the proposal was quickly promulgated. The 2021 OPPS proposed rule was 

released on August 7, 2020, and finalized by January 1, 2021, removing 298 services from the IPO list in 

less than four months, which provided little time to implement such a significant policy change.  Now, 

CMS is proposing to reinstate the services and maintain the IPO list for the immediate future.  We urge 

CMS to provide a clear process for removing services from the IPO list rather than switching back and 

forth between eliminating or maintaining the list.   

 

To provide a clear process, we support reinstating the IPO list removal criteria.  As stated in the 

Proposed Rule, the criteria were the longstanding policy that CMS followed when determining whether 

a service should be removed from the IPO list.  CMS should continue to apply the criteria 

and provide updates through the notice and comment rulemaking process for any services that may be 

removed from the IPO list.  This can provide stakeholders with a familiar and deliberate process to 

understand which services will be available in the following years.   

 

If CMS decides to move forward with the total elimination of the IPO list in the future, CMS 

should provide adequate time for stakeholders to prepare for its elimination.  We recommend that 

CMS provide at least one to two years' notice for stakeholders prior to eliminating services from the 

IPO list.         

  

4. Price Transparency  

On January 1, 2021, CMS finalized the Hospital Transparency Rule, which requires hospitals to publicly 

post on the internet a machine-readable file containing charges for items and services provided by that 

hospital.  In the Proposed Rule, CMS would make several modifications to the transparency 

requirements to increase compliance and provide clarity for hospitals to ensure they are making the 

machine-readable file accessible to patients.   

  

CMS is proposing to increase the civil monetary penalties (CMP) for hospitals that do not comply 

with the Hospital Transparency Rule.  The proposed CMP amount would be based on the number of 

beds in a hospital.  Specifically, CMS would set a minimum CMP of $300 per day for smaller hospitals 

with a bed count of 30 or fewer and apply a penalty of $10 per bed per day for hospitals with a bed 

count from 30-550, with a maximum penalty of $5,500 per day.  For hospitals with more than 550 beds, 
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the proposed CMP amount would be $5,500 per day.  For a full year of non-compliance, the maximum 

total penalty would be $109,500 for hospitals with 30 or fewer beds, and the maximum total penalty 

would be $113,150 –$2,007,500 for hospitals with 31 to 550 beds and $2,007,500 for hospitals with 

more than 550 beds.   

  

Additionally, CMS proposes to amend its regulations to ensure that standard charge information is easily 

accessible and without barriers by identifying specific actions that hospitals should avoid.  Specifically, 

CMS clarified that hospitals must provide the standard charge information in a machine-readable file; 

cannot hide the information from search engine results; should not use CAPTCHA as it can prevent 

direct access to the file; or require users to agree to terms and conditions or submit other information 

prior to access.   

  

Minnesota hospitals and health systems are deeply committed to ensuring patients have the 

information they need to make informed healthcare decisions. However, the proposals to increase 

CMPs are not focused on improving transparency for patients.  Rather, they are geared toward 

punishing hospitals as they are continuing to learn the new transparency rules.  While we understand 

that CMPs can be an incentive for hospitals to come into compliance more quickly with the new rules, 

we urge CMS to focus on developing policies that are patient focused.  For example, CMS’s 

proposal identifying specific activities that pose barriers to the machine-readable file is helpful for 

patients as well as hospitals.  It provides clear guidance on the types of activities that should be avoided 

by hospitals to help ensure patients can access price information.  We urge CMS to continue to provide 

this type of guidance to help hospitals comply with the new rules, and, in turn, help patients make 

informed healthcare decisions.   

  

5. Rural Emergency Hospitals  

 

The Consolidated Appropriations Act (CAA) of 2021 established Rural Emergency Hospitals (REHs) as a 

new provider type beginning January 1, 2023. To qualify for enrollment as an REH, a provider must, on 

the enactment date of the CAA 2021, either already be a Community Access Hospital or a 

rural subsection (d) hospital with not more than 50 beds. In addition, the REH must meet certain other 

requirements, including, but not limited to the following:   

 

• An annual per patient average of 24 hours or less in the REH;  

• Staff training and certification requirements established by the Secretary;   

• Emergency services CoPs applicable to CAHs; hospital emergency department CoPs Determined 

applicable by the Secretary;   

• The applicable SNF requirements (if the REH includes a distinct part SNF);   

• A transfer agreement with a level I or level II trauma center; and   

• Any other requirements the Secretary finds necessary in the interest of the health and safety of 

individuals who are furnished with REH services.  

 

To inform its policy making and obtain stakeholder feedback, CMS has issued a Request for Information 

(RFI) on the following issues:  
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• Type and Scope of Services Offered  

• Health and Safety Standards, including Licensure and Conditions of Participation  

• Health Equity  

• Collaboration and Care Coordination  

• Quality Measurement  

• Payment Provisions  

• Enrollment Process  

 

CMS is seeking feedback on developing policies for an REH provider designation. We appreciate the 

opportunity to provide input. First and foremost, MHA and its members urge flexibility in how 

REHs determine use of existing space that would have otherwise been for inpatient beds to meet the 

needs of communities served.  

 

Eligibility for 340B  

 

Currently, CAHs have access to the 340B prescription drug program. This program is critical 

to providing access to prescription drugs and supporting safety net providers. REHs will be paid by 

Medicare at a rate higher than the otherwise applicable payment under the OPPS 

and include additional monthly payment subsidies.  The additional monthly facility payment made to a 

Rural Emergency Hospital (REH) is the difference between what was paid to CAHs and what would have 

been paid to CAHs under the Prospective Payment System (PPS).    

 

Because the rate that was paid to the CAHs already includes a reduced payment related to reduced drug 

costs and the PPS payment does not include the effects of 340b savings, either the calculation should 

have a way to take into account the effect that 340b drug savings has on the rate, or REHs should be 

able to be eligible for 340b drug savings. MHA encourages the agency to develop a 

reimbursement methodology that:   

 

1. Considers the effect of 340B savings in payment and/or   

2. Allow REHs to participate in the 340B drug savings program. 

 

REHs should be eligible for drug savings under the 340B program. An REH will no longer be a CAH 

automatically eligible for 340B, nor will it have inpatient volume to measure the requisite 11.75% 

disproportionate share adjustment. We strongly encourage the agency to allow REHs to participate in 

the 340B drug savings program that was previously eligible.  

 

Facility Payments and Attestation  

 

CMS also mentions that the statute requires a facility seeking REH enrollment must provide a detailed 

description of how they intend to use the additional facility payments provided under the 

REH classification. We recommend CMS allow hospitals to use the additional facility payments as best 

suited for their communities, including facility investments and depreciation expense.  
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MHA supports a reporting process that is simplified and streamlined that allows hospitals and health 

systems to have some flexibility to do what is best for communities. We encourage CMS to use existing 

reporting mechanisms to include this information, such as hospital cost reports. We oppose significant, 

stringent requirements that dictate specifically where and how funds are to be used and the creation of 

another reporting portal. Flexibility is paramount as we understand how to best use funds to support 

providers, facilities, programming, depreciation, equipment, etc. in communities with an REH.  

 

Licensed Beds and CAH Re-enrollment  

 

In regard to the enrollment process, CMS is seeking guidance on what considerations should be made. 

Given the novel nature of this designation and the future uncertainty that may exist, MHA and its 

members believes the agency should outline a process for a hospital that is enrolled as an REH, to be 

able to revert to its original designation. If the REH designation does not meet needs or expectations 

for any reason, CMS should allow the REH to revert to a previous designation with the ability to recoup 

the same number of inpatient beds.  

 

In addition, statutes creating an REH allows only existing CAHs or subsection (d) hospitals with not more 

than 50 beds to be eligible for REH status. States regulate hospital licensed beds, and some use a variety 

of policies to manage or cap licensed beds across hospitals.   

 

We encourage the agency to adopt a policy that directs states to allow participation as an REH 

while maintaining the number of licensed inpatient beds within an organization. For instance, if a 

current CAH moves into the REH designation, the number of beds should be allowed to be transferred 

within an organization (same Taxpayer Identification Number) indefinitely. This will ensure that if an 

REH needs to revert to a CAH or other designation, the facility will not need to seek new licensed beds.  

 

Mental Health Access  

 

A consideration the agency needs to make is the impact on rural mental health. Rural 

residents frequently have to travel longer distances to see providers, with weather and road issues 

creating further challenges. Telehealth is critical in providing access to care, but there may be challenges 

with lack of adequate broadband internet and the need for inpatient mental health beds. Given these 

factors and the growing mental health crisis, we request that consideration be given for inpatient 

excluded mental health beds. Specifically, we urge CMS to provide REHs the ability to operate a 10-bed 

inpatient psychiatric excluded unit. Critical Access Hospitals also may operate with up to 10 psychiatric 

beds as a distinct part unit (DPU).   

 

Thank you for your consideration of our comments. We also support the more detailed 

comments submitted by the American Hospital Association. If you have any questions, please feel free 

to contact me at (651) 659-1415 or jschindler@mnhospitals.org.   

  

Sincerely,  

  

mailto:jschindler@mnhospitals.org
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Joseph A. Schindler  

Vice President, Financial Policy & Analytics  

 

 

 

 


